Mortgage
Conditions
2016
Scotland
Please read carefully

NSM1MCS/JAN2018

						

Contents
About these conditions
1.

Definitions and interpretation

01

2.

Your agreement with us

02

3.

How we will exercise our discretion under our agreement with you

02

4.

Making payments when we ask you to

02

What you have to pay
5.

What you have to pay and when you have to pay it

02

6.

Interest

05

7.

Fees and expenses

06

What you have to do
8.

What you must do in relation to the property

08

9.

What you must ask our permission for in relation to the property

09

10.

Insurance

09

What we have the power to do
11.

Our security and what it covers

10

12.

When we can ask you to pay us everything you owe immediately

11

13.

When we can take possession of the property

12

14.

When we can enter the property

12

15.

Our right to act on your behalf

12

16.

Powers we have as your attorney

13

17.

Our right to transfer our rights under our agreement with you and the mortgage

14

18.

Changing our agreement with you

14

19.

Communicating with you

15

20.

Joint mortgage

15

21.

Other conditions

15

22.

Complaints

16

General

NSM1MCS/JAN2018

1 New Street Mortgages
Mortgage Conditions 2016
Scotland

We, Kensington Mortgage Company Limited trading as New Street Mortgages (company number 03049877), whose
registered office is at Ascot House, Maidenhead Office Park, Maidenhead SL6 3QQ, CONSIDERING that we intend to
make loans to be secured by Standard Securities over properties in Scotland HEREBY DECLARE that the following
conditions may be imported, by reference to this deed, into such Standard Securities in our favour.

1.

DEFINITIONS AND INTERPRETATION

1.1

In these conditions certain words have a special meaning as follows:

(a)
“loan” means the total amount of money we lend you at the start of our agreement with you plus any
		
additional amounts we lend you from time to time (whether or not pursuant to our initial agreement
		
with you). This will include any further advances and any amount that you do not pay us when you’re
		
supposed to, for example fees and expenses. The initial amount of the loan is set out in the mortgage
		
offer letter;
(b)
		

“monthly payment” means the amount you must pay us every calendar month as described in
condition 5 of these conditions;

(c)
			

“mortgage” means the Standard Security we take over the property which is set out in the mortgage
deed;

(d)
		

“mortgage deed” means the deed (called a “Standard Security”) signed by you which gives us security
over the property and which incorporates these conditions and the Standard Conditions;

(e)
“payment date” means the date of the month on which you have agreed to make your regular monthly
		payment;
(f)
		
		

“property” means the property described in the mortgage deed and provided as security for the loan,
together with all buildings, fixtures and fittings now or at any time after the start of our agreement
and including all your rights and interests in that property;

(g)
“Standard Conditions” means the conditions set out in Schedule 3 to the Conveyancing and Feudal
		
Reform (Scotland) Act 1970;
(h)
		
		

“you”, “your” means the person or people named in the mortgage deed as the “borrower” and anyone
we may later add to the mortgage at your request. It can also include a personal representative, a
successor or anyone else who takes over your legal rights or responsibilities;

(i)
“we”, “us”, “our” means Kensington Mortgage Company Limited (trading as “New Street Mortgages”)
		and our successors and anyone who takes over our legal or beneficial rights, interests and/or
		
responsibilities under our agreement with you; and
(j)
			
1.2
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“working day” means any day which is not a Saturday, Sunday or a bank holiday in England and
Wales.

There are references to legislation in these conditions, for example, the Conveyancing and Feudal Reform
(Scotland) Act 1970. When there is a reference to legislation this will include any statutory instruments (or
regulations) made under that legislation and any changes to the legislation or the statutory instruments. If you
want to understand how this legislation impacts you, your solicitor or conveyancer can explain how these
provisions work.

2 New Street Mortgages
Mortgage Conditions 2016
Scotland

2.

YOUR AGREEMENT WITH US

2.1

Our agreement with you is made up of:
(a)

these conditions;

(b)

the mortgage offer letter (which includes any special conditions);

(c)

our tariff;

(d)

the mortgage deed (which includes the Standard Conditions); and

(e)
any other agreement we make with you in connection with our agreement with you, for example, we
		
may request other security from you such as security over an increased interest in accordance with
		condition 8.1(i).
2.2

If there are any differences between these conditions and the mortgage offer letter or any special conditions,
the mortgage offer letter or the special conditions will take priority.

2.3

If there are any differences between these conditions and the Standard Conditions, these conditions will
apply.

3. 		 HOW WE WILL EXERCISE OUR DISCRETION UNDER OUR 		
AGREEMENT WITH YOU
3.1

Where, under our agreement with you, we have the right to take certain action or to require you to do (or not
do) something which is subject to specific criteria such as:
(a)

condition 6.8 where we say when we can change your interest rate;

(b)

condition 7.3 where we say when we can increase existing fees or introduce new fees; and

(c)
		

condition 9.1(b) where we say you must ask for our permission before letting the property, we will
exercise our discretion in accordance with the relevant specific criteria.

3.2

Where we have a right to take certain action or require you to do (or not do) something under our agreement
with you which is not subject to specific criteria we will always act reasonably when we do so.

3.3

Conditions 3.1 and 3.2 also apply to the things other people do where those people are acting on our behalf.

4.

MAKING PAYMENTS WHEN WE ASK YOU TO

4.1

In these conditions we say you will have to pay us certain amounts when we ask you to, for example fees
and expenses. If you do not pay us these amounts when we ask you to you will be breaking your agreement
with us and we may add these amounts to your loan and charge interest on them at the rate which applies
to your loan.

WHAT YOU HAVE TO PAY

NSM1MCS/JAN2018

5.

WHAT YOU HAVE TO PAY AND WHEN YOU HAVE TO PAY IT

5.1

You will have to pay us back your loan plus interest on your loan and any other amounts you owe us by the
end of our agreement with you. You may also have to pay us fees and expenses plus interest on those fees
and expenses at the rate which applies to your loan if you do not pay them when we ask you to. We tell you
what these fees and expenses are later in these conditions, in the mortgage offer letter and in our tariff.
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5.2

You must make your monthly payments by direct debit. If you want to make your monthly payments
another way you can only do this if we agree and you must allow at least 5 (five) working days for your
payment to clear; this means you will need to make the payment at least 5 (five) working days before your
monthly payment date so it reaches us on time.

5.3

If your mortgage offer letter describes your loan as “interest only” your monthly payment will only be made
up of the interest which we calculate each month under condition 6. If you have an “interest-only” loan you
must repay the loan amount at the end of the agreement and it is your responsibility to make separate
arrangements so that you are able to repay this amount.

5.4

If your loan is described as “part repayment and part interest only” or “part and part” your monthly payment
will repay the loan amount and interest on that part which is borrowed on a repayment basis but will only
repay interest on that part of the loan which is borrowed on an “interest only” basis. You must repay that part
of the loan which is “interest only” at the end of your agreement. It is your responsibility to make separate
arrangements so that you are able to repay this part of the loan.

5.5

You will have to make payments each month on the payment date you agree with us until you pay off
everything you owe under our agreement with you.

5.6

You are not required to make a monthly payment in the same calendar month as we provide the loan. We
will collect your first payment on the monthly payment date you agree with us in the second calendar month
unless that date is less than 16 (sixteen) working days after the day we fund your loan. If this is the case
we will collect your first payment 16 (sixteen) working days after the day we fund your loan. Your first
payment will be made up of interest that has accrued from the date we funded your loan and your normal
monthly payment amount which is set out in your mortgage offer letter and calculated in accordance with
condition 5.10 below.

We will write to you to confirm your first monthly payment date and amount after you complete your loan. Your
subsequent payments will be your normal monthly payments.
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5.7

You can only make your monthly payments on a working day. If your monthly payment date falls on a
weekend or a bank holiday you will instead make the payment on the next working day or, if the next working
day would be in the following month, you will make your payment on the previous working day.

5.8

If your monthly payment date falls on a date which does not occur in any given month, for example, the 31st
of each month if a month has fewer than 31 days, your payment date will be brought forward to the last
working day of that month.

5.9

You can ask us to change the date on which you make your monthly payments. You must tell us at least
10 (ten) working days before your next payment date to allow us enough time to make the change. If you do
not allow us enough time to make the change for your next monthly payment we will take that payment
on the current date and change your monthly payment date from the following month onwards. When you
change the date on which you make your monthly payments this may change the amount of interest you will
have to pay on your loan and so the amount of your monthly payment may also change.

5.10

Unless you have an interest-only loan or part and part loan (in which case the full amount of the loan is
due at the end of the agreement in accordance with condition 5.3 or 5.4), we have worked out the amount of
of your monthly payment on the basis that you will repay the loan and the interest you must pay on the loan
by the end of the agreement, provided you make all your monthly payments on time and your interest rate
remains the same.
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5.11

We may need to change the amount of your monthly payment if, for example:

(a)
		

your interest rate changes, for example if the lender base rate changes or you decide to let the
property and we increase your interest rate in accordance with these conditions;

(b)
		

you have to pay a fee or expense, for example if we pay ground rent or service charge on your behalf
and you have to pay us back;

(c)

you make an overpayment;

(d)

you make a monthly payment late or not at all or you only pay part of your monthly payment;

(e)

you change the day on which you make your monthly payment;

(f)

we lend you more under our agreement with you; or

(g)
		

we agree a change to our agreement with you and as a result of that change we need to change your
monthly payment to ensure you repay your loan by the end of the term.

If any of these take place we will re-calculate your monthly payment and we will tell you the new monthly payment
amount. We will calculate this on the basis set out in condition 5.10. In addition each year on the anniversary of the day
we provided the funds for your loan we may re-calculate your monthly payment to ensure you will repay the loan and the
interest you must pay on the loan by the end of the agreement, unless you have an interest only or part and part loan (in
which case the full amount of the loan, or that part of the loan which is on an interest only basis, is due at the end of the
agreement in accordance with condition 5.3 or 5.4).
5.12

We will write to you and tell you if we change the monthly payment at least 10 working days before the
changed monthly payment is due.

5.13

When you make a monthly payment and any other payment under our agreement with you (including any
overpayments) we will apply it to your account immediately in the following order:

(a)
first we will use it to pay off any monthly payments you owe us (including interest on those monthly
		payments), applying the payment to the oldest outstanding monthly payment first;
(b)
then we will use it to pay off any security related fees and expenses you owe us (including any
		
interest on those fees and expenses), for example any ground rent, service charges and other rents
		
due to your landlord which we have paid on your behalf;
(c)
		
		

then we will use it to pay any insurance related fees and expenses you owe us (including any interest
on those fees and expenses), for example any unpaid insurance fees incurred when we have to insure
the property; and

(d)
then we will use it to pay off any other fees and expenses you owe us (including any interest on those
		
fees and expenses).
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5.14

If you make an overpayment (i.e. any payment that is greater than your monthly payment amount or any
other amounts you owe us such as fees or expenses) we will not apply this to reduce your loan balance
unless you expressly ask us to but it will reduce the amount of interest you have to pay. If you do not ask us
to apply it to your loan balance, your monthly payments will continue as normal until the amount outstanding
on your loan equals the amount of your overpayment at which point your loan will be repaid. If you overpay in
one month this does not mean you can underpay in a later month.

5.15

If you do ask us to use your overpayment to reduce your loan balance you may have to pay an early
repayment charge and an administration fee. We will also change the amount of your monthly payment in
accordance with condition 5.11 unless we agree otherwise. We will tell you whether you have to pay an early
repayment charge and how the early repayment charge is worked out in your mortgage offer letter and any
administration fee is set out in our tariff.

5.16

If you make an overpayment we will not refund the overpayment to you unless it is greater than your loan in
which case we will refund any difference to you.
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6.

INTEREST

How we charge you interest
6.1

We will charge you interest on everything you owe us under our agreement with you (including unpaid
interest, fees and expenses) unless we tell you otherwise.

6.2

We start charging you interest on money we lend you under our agreement with you from the day we lend it.

6.3

We calculate interest on the balance of your loan each day and we apply interest for the month to your
account on the last calendar day of each month.

The type of interest rate you have
6.4

The type of interest rate which applies to your loan will be set out in your mortgage offer letter. Unless we
have agreed a different interest rate with you in your mortgage offer letter the interest rate which applies to
your loan is our lender base rate plus a product margin.

6.5

The product margin is a fixed percentage rate which is added to our lender base rate to reach the total
interest rate which applies to your loan. Your product margin will not change unless we tell you otherwise
in your mortgage offer letter or as permitted elsewhere in these conditions but our lender base rate can
go up or down which means the total interest rate which applies to your loan can go up or down. We explain
how this works in more detail below and in your mortgage offer letter.

Lender base rate
6.6

Our lender base rate is set in accordance with our lender base rate setting policy from time to time, a copy of
which is published on our website and is available on request using either what is known as 90 day LIBOR or
the Bank of England Base Rate. We tell you in your mortgage offer letter which lender base rate applies to
your loan and whether it is set with reference to 90 day LIBOR or Bank of England Base Rate. The lender
base rate which applies to your loan will never be more than 2.5% above either 90 day. LIBOR or Bank of
England Base Rate (as applicable) and will never be lower than either 90 day LIBOR or the Bank of England
Base Rate (as applicable) at the time it is reset.

6.7

We may replace 90 day LIBOR or the Bank of England Base Rate with a different external rate of our choice
if 90 day LIBOR or the Bank of England Base Rate are no longer available or are otherwise not capable of
being ascertained by us for any reason beyond our control. We will tell you before we do so.

When we can change your interest rate
6.8

We can change our lender base rate at any time and we will review the lender base rate at least once every
3 months. We can reduce the lender base rate for any reason but if we increase it we can only do so for the
following reasons:

(a)
if our cost of lending changes (this is known as our funding costs) we can change our lender base
		
rate in proportion to the change in our costs, for example if LIBOR, the Bank of England Base Rate
		
or any other external index rate which we use in the setting of our lender base rate change or are
		
replaced with an alternative external index rate;
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(b)
		
		

if there is a change in our operating costs we can change our lender base rate in proportion to the
change in our operating costs (to the extent these costs are not already taken into account in the
product margin or our fees and expenses); or

(c)
		

if there is a change to applicable law or regulation which increases our costs and means we need to
change our lender base rate.
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If we change your interest rate, this will increase or decrease your monthly payment. We will re-calculate your monthly
payment under condition 5.11 if we change your interest rate. We will tell you about your new monthly payment and new
interest rate 10 working days before we make the change. Any change in your interest rate will take effect on the first
calendar day of the month following the month in which it is changed.

We can also change your interest rate if the product margin changes, for example if you switch your loan to another
product or grant a lease or tenancy over the property..
Fixed interest rate
6.9

The interest rate you pay may be fixed for a specified period of time. Your mortgage offer letter will say if
this is the case and will tell you how long the interest rate is fixed for. This means that your interest rate will
stay the same for the specified period and we will not change it. Once the specified period comes to an
end you will pay interest on your loan at a variable interest rate, being the applicable lender base rate plus the
product margin, unless we have agreed a different arrangement with you (for example another fixed
rate period).

Discounted rate
6.10

The interest rate you pay may be discounted for a specified period of time. Your mortgage offer letter will
say if this is the case and will tell you how long the interest rate is discounted for. This means that your
interest rate will be a variable interest rate set at a certain amount lower than our lender base rate plus the
product margin for a specified period of time (so the interest rate that applies to your loan during the
discount period will be our lender base rate plus the product margin less the discount). Once the specified
period comes to an end you will pay interest on your loan at a variable interest rate, being the applicable
lender base rate plus product margin, unless we have agreed a different arrangement with you (for example
another discounted rate period). Even if we have agreed a discounted rate with you the interest rate will
never fall below 0% (zero).

7.

FEES AND EXPENSES

Fees
7.1

Fees you must pay under our agreement with you are:
(a)

fees set out in the mortgage offer letter;

(b)
early repayment charges for paying your loan early in full or in part (we tell you what these are in your
		mortgage offer letter);

7.2
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(c)

standard fees set out in our tariff;

(d)

our reasonable costs of administration; and

(e)

any other fees you have to pay under our agreement with you.

You must pay any fees under our agreement with you when we ask you to.
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7.3

We can decrease an existing fee at any time for any reason. We can also increase an existing fee, introduce
a new fee or remove an existing fee but we can only do so for any of the following reasons:
(a)

(b)
		

to respond proportionately to a change in our costs;
if we have been providing a service to you at a fee that is lower than the cost to us we can increase
the fee so we pass on our full cost to you;

(c)
if we have not been previously charging for providing a service, we can introduce a fee for it that
		responds proportionately to our costs for providing the service; or
(d)
		
7.4

if we start providing a new service we can introduce a fee for it that responds proportionately to our
costs for providing the service.

We will tell you in writing one month before we change an existing fee or introduce a new fee and we will
send you a copy of the tariff when it changes.

Expenses
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7.5

Expenses may come about because you do not keep your obligations under our agreement with you, for
example, if you do not insure the property, fail to keep it in good repair or you fail to pay ground rent or a
service charge and we do so for you, or if we have to take legal action because you break your agreement
with us. Expenses may also come about because you have breached your agreements with other people or
local byelaws, for example if you are subject to an enforcement or noise abatement order, or if you ask us for
something or you ask us to do something. If we know how much an expense will be in advance we will tell
you. We will only charge you a reasonable amount to cover our internal expenses and any expenses we have
to pay to other people.

7.6

You must pay us any other expenses we reasonably incur to do with the property, the loan, the mortgage
(including protecting and preserving our security over the property), or our agreement with you.

7.7

You must pay any expenses when we ask you to.

7.8

If we have to add any tax to our fees or expenses, for example VAT or insurance premium tax, you must pay
the tax. We will tell you if we think that you do not have to pay the tax because we reasonably think we can
recover it another way.
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WHAT YOU HAVE TO DO
8.

WHAT YOU MUST DO IN RELATION TO THE PROPERTY

8.1

You agree to do the following:
(a)

live in the property and use it as your sole or main home unless we agree you do not have to;

(b)

not use the property for any illegal or immoral purposes;

(c)

not use the property for any business use unless we agree you can;

(d)
		
		

keep the property in good repair and condition and carry out building or repair work needed to keep
the property in good repair so it keeps its value as our security. If you do not do so we may repair the
property for you and you must pay us for doing so when we ask you to;

(e)
		

not neglect the property or do anything which could damage the property, reduce its value, or impact
any insurance in a negative way or increase any insurance premium;

(f)
		
			

carry out building and repair work which we may ask you to carry out or which is required by laws or
regulations that apply to the mortgage, the property or the agreement between you and us. If you do
not do so we may carry out such works for you and you must pay us for doing so when we ask you
to;

(g)
		

make any payments relating to the property in full and on time. If you fail to do so we can pay them
for you and you must repay us when we ask you to;

(h)
		
		
		

comply with any obligations or restrictions which apply to property, for example, title or lease
conditions. If you do not comply with obligations or restrictions which apply to the property we may
need to step in to comply with them on your behalf and you must pay us for doing so when we ask
you to;

(i)
tell us if you will become the owner of a new or increased interest in the property or any land or
		
building which includes the property, for example, if your interest changes from leasehold to
		ownership. You must give us a new mortgage over the new or increased interest if we ask you to.
(j)
		

get our approval before taking out any further borrowing secured against the property and our
approval to the terms of any new mortgage deed. We can make our approval subject to conditions;

(k)
		
		

immediately tell us about and give us a copy of any notice, order, direction, licence, consent or
permission relating to the property, for example, any notice from your local authority or from the
person who owns the title to the property if the property is leasehold;

(l)
			

if you receive any compensation money in relation to the property you must pay the money to us and
we may treat it as a part early repayment. You will hold any such compensation money on trust for
us;

(m)
if we ask you must give us any document you have relating to the property or the ownership of the
		property; and
(n)
		
		
		
8.2
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if you are a member of a management company which deals with the management of the property
or its amenities, you must deposit your share certificate or other certificate of membership with us.
If asked, you must also sign a formal transfer of your shares or other membership rights to any
person who buys the property from us.

If we have agreed that you do not need to live in the property in the mortgage offer letter you must ensure
that you do not live in the property and that the property is occupied as a residence by someone as detailed
in our letting criteria which is available on request and which we will tell you about when we make the
mortgage offer.
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9.

WHAT YOU MUST ASK OUR PERMISSION FOR IN RELATION TO
THE PROPERTY

9.1

You must ask for our permission before you:

(a)
sell the property or any part of the property, give the property or any part of the property away,
		transfer ownership of the property or any part of the property or make any declaration of trust in
		
relation to the property or any part of the property;
(b)
then
		

grant or agree to grant a lease or tenancy over all or part of the property unless we have agreed in
the mortgage offer letter that you do not need to live in the property. This means you cannot rent
the property to someone else without our permission. If the mortgage offer letter said that you
needed to live in the property and we subsequently allow you to grant a lease or tenancy over the
		property we will be able to increase the interest rate product margin payable on your loan by up to
		1% and you must ensure the property is occupied by someone as detailed in our letting criteria
		
which are available on request. If you let your property without our permission, or if we reasonably
		believe you have, we can increase the product margin which forms part of the interest rate payable
		
on your loan by up to 1% and we can backdate the extra interest to when you originally let your
		
property or to when we reasonably believe you did so;
(c)

vary the terms of any lease or other agreement relating to all or part of the property;

(d)

give up possession of all or part of the property and allow someone else to live there;

(e)

give someone else security over all or part of the property;

(f)
		
(g)

change the use of all or part of the property or apply to the planning authority to change the use of all
or part of the property;
make any structural or other significant changes to all or part of the property;

(h)
deal with a claim for compensation if your local authority takes possession of all or part of the
		
property;
(i)

apply for or get a grant in respect of all or part of the property; or

(j)
cease to occupy the property for 90 days or more or allow the property to be vacant for 28 days or
		more (or any shorter period specified in the insurance policy of the property).
9.2

We may make our permission subject to conditions. We will always act reasonably when deciding whether
or not to give you our permission or when we make our approval subject to conditions. For example we
will be acting reasonably if we refuse to give you permission, or we make our approval subject to conditions,
because we reasonably think there is a risk of a fall in value of the property or of a negative impact to the
mortgage over your property or our ability to rely on or enforce that mortgage.

10.

INSURANCE

10.1

You must insure the property at all times against all risks we may reasonably specify with a reputable insurer
and you must pay all of the insurance premiums on time.
If you do not do so we may insure the property instead for you. When we insure the property the insurance
may cover both our interests and your interests but sometimes we decide only to cover our interests. You
must pay us for any insurance cover we obtain when we ask you to.
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10.2

If the property is leasehold and under the terms of the lease, buildings insurance is the responsibility of your
landlord, the following terms will apply instead of condition 10.1:

(a)
		
			
(b)

you must take reasonable steps to ensure that the landlord insures the property with a reputable
insurer against all risks we reasonably specify and for at least the full cost of rebuilding the property;
and
you must notify us immediately if you become aware that any insurance has lapsed or does not
otherwise comply with the above requirements.

10.3

You, or your landlord where the property is leasehold, must ensure that the property is insured for at least the
full cost of rebuilding the property and that the insurance is “index linked”. The full cost of rebuilding the
property will be determined at the start of our agreement with you when we have the property valued and
this cost will be updated [each year] by our insurer. Many insurers will use what is known as the “House
Rebuilding Cost Index” to work this out.

10.4

You must provide us with a copy of the insurance policy and proof that it is still in force each year but we
may ask you to send it to us more often if we need to. If you do not provide evidence of adequate insurance
we may take out an insurance policy for the property and ask you to pay for it; you must pay for this when we
we ask you to. Any insurance policy we take out for you may only cover our interests and may not cover your
or anyone else’s interests.

10.5

If we reasonably think the insurance policy is not adequate you must improve the insurance cover in the way
we ask you to. If you do not do so we may do so for you and this may only cover our interests and may not
cover your or anyone else’s interests. You must pay us for improving your insurance cover when we ask you
to.

10.6

You must not do anything which could make the insurance invalid or make it more difficult or expensive to
insure the property.

10.7

You must tell us about any damage to the property which could mean you need to make a claim under your
insurance immediately. If the insurance policy allows us to we can negotiate with the insurer and settle a
claim on reasonable terms.

10.8

You must use any money from an insurance claim to repair or rebuild the property or for the purpose the
claim was made, unless we tell you we want you to use it to pay us for amounts you owe us under our
agreement with you. We will only do this if we reasonably think the money from the insurance claim will not
put the property in good enough repair for the value of the property to provide adequate security for the loan
or will not meet the purpose for which the claim was made. You will hold any money you receive from an
insurance claim on trust for us.

WHAT WE HAVE THE POWER TO DO
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11.

OUR SECURITY AND WHAT IT COVERS

11.1

The property and the mortgage are security for the loan and for any other amount you owe us under another
agreement we have (or will have) with you while we still have security over the property. This only applies to
a mortgage agreement on another property used as someone’s home or if it was intended to be used as
someone’s home.

11.2

We will not release any security we hold until you have paid us everything you owe under our agreement with
you and all other amounts you owe us.

11.3

The security you give us does not apply to any money you owe us under an agreement regulated by the
Consumer Credit Act 1974 unless that agreement itself says that the security also covers the lending under
that agreement.
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11.4

This agreement is a continuing security for your obligations to repay the loan and until the loan has been
repaid in full, we have the right to keep as security any property which we may hold as security for the loan.

12.
		

WHEN WE CAN ASK YOU TO PAY US EVERYTHING YOU OWE
IMMEDIATELY

12.1

We can ask you to pay us everything you owe us immediately if:
(a)

you have fallen behind with payments and:

		

(i)

the total shortfall is the equivalent of three or more monthly payments; and

		

(ii)

you have failed to pay us the shortfall within a reasonable length of time of us asking you to.

			
This does not apply if we have agreed you can pay a different amount each month than your
			monthly payment and you pay the different amount each month in full and on time (we call
			
this an arrangement);
(b)
		

you have failed to pay us everything you owe us by the time our agreement with you was due
to end (this does not apply if we have agreed you can pay late);

(c)
you do not keep to your obligations under our agreement with you and we reasonably think
		this poses a material risk to our interests in the property or under the mortgage; for example
		
if you have not paid ground rent or service charges and your landlord is seeking irritancy of the
		lease, or you have carried out building work to the property without asking for our permission
		
and that building work has caused damage to or reduced the value of the property;
(d)
if we agreed in your mortgage offer letter that you would not live in the property and that you
		would rent the property to someone else but we find out you lived or have been living in the
		
property during the term of your loan with us;
(e)
		
		

you (or someone on your behalf) gave us false or misleading information, or did not give us
information, when you applied for the loan and that information would have had a significant impact
on our decision to lend to you;

(f)

the mortgage deed or any guarantee we ask you to get is not valid or legally binding for any reason;

(g)

another lender with any security over the property takes steps to enforce that security;

(h)
the property or any material part of the property is compulsorily purchased for example by a local
		authority;
(i)
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if you have another mortgage with us and we also become entitled to ask you to pay everything you
owe us immediately under that other mortgage;

(j)

you become bankrupt or equivalent insolvency proceedings are brought against you;

(k)

you die and you are the only borrower under our agreement with you;

(l)

you enter into an individual voluntary arrangement with anyone you owe money to; or

(m)

you apply for an interim order to protect you from claims by somebody you owe money to.
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13.

WHEN WE CAN TAKE POSSESSION OF THE PROPERTY

13.1

If any of the things in condition 12 (When we can ask you to pay everything you owe immediately) above
happen we can take possession of the property. This means we will take control over the property and you
must leave it. We might have to get a court order before we can take possession of the property. If we take
possession of the property we can let the property to someone else on reasonable terms (or if the property
is already let we can take over the right to manage the property and receive rent). We can also sell the
property (but we do not need to take possession of the property first to do this).

13.2

If we take possession of the property we will take reasonable care of the property and we will use
rent and other income we receive from the property as payment towards the amount you owe us.

13.3

If we sell the property we will sell it for the best price we can reasonably get within a reasonable timeframe
and we will use any money we get from the sale to pay the amount you owe us. If there is any money left
over once we have used the sale proceeds to pay what you owe us we will pay that money to anyone we
know has a right to it, for example another lender with a mortgage over the property. If there is no one else
who has a right to that money we will pay it to you.

13.4

You may have to pay early repayment charges or other fees for repaying the loan early if we, or a receiver,
sell the property before your agreement with us was due to end. We will tell you what these charges are in
your mortgage offer letter and tariff.

13.5

If we or you sell the property and the sale proceeds do not cover the amount you owe us, you will still have to
repay us any outstanding amount and interest will be charged on that amount at the rate which applies to
your loan.

13.6

We can use any powers we have under the Conveyancing and Feudal Reform (Scotland) Act 1970 or any
other applicable law or regulation in addition to any rights or powers we have under our agreement with you.

13.7

If we take possession of the property you must remove all your possessions from the property. We can
remove, store, sell or dispose of anything you leave at the property, including animals, and where we do we
will do so as your agent. You will have to pay our costs of doing this and you must do so when we ask you
to. If you do not pay our costs when we ask you to we will add these to your loan and you will pay interest on
them at the interest rate which applies to your loan.

14.

WHEN WE CAN ENTER THE PROPERTY

14.1

You must allow one of our employees or agents, a valuer or a surveyor access to the property to inspect it at
any reasonable time of the day following reasonable notice.

14.2

If we ask someone to carry out work on the property where you have failed to do so you must allow them
access to the property at any reasonable time of the day following reasonable notice.

14.3

When someone referred to in this condition 14 (When we can enter the property) comes into the property
this does not mean that we have taken possession of the property or that we have accepted the legal
responsibilities as if we had possessed the property.

15.

OUR RIGHT TO ACT ON YOUR BEHALF

15.1

You appoint us to be your attorney until you pay us everything you owe under our agreement with you. We
can do anything that you could do with the property such as signing documents to do with our agreement
with you or the property.

15.2

Where there is more than one of you and we are acting as your attorney we will act on behalf of all of you
jointly and each of you separately.

15.3

You must confirm anything we have done as your attorney if we ask you to.
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16.

POWERS WE HAVE AS YOUR ATTORNEY

16.1

If any of the things in condition 12 (When we can ask you to pay everything you owe immediately) above
happen, we as, your attorney or under our other legal powers, can:

(a)
		
			

receive any money payable to you to do with the property, any right or claim over the property or any
insurance, guarantee or compensation to do with the property, the mortgage or our agreement with
you;

(b)

choose the order any money received is used to repay interest, the loan and any charges and costs;

(c)
		

make a claim to do with the property or under any insurance, guarantee or compensation relating to
the property, the mortgage or our agreement with you;

(d)
insure the property. This may only cover our interests and may not cover your or anyone else’s
		interests;
(e)
use any proceeds of an insurance claim to repair or rebuild the property or for the purpose the claim
		was made unless we tell you we want you to use it to pay us any amounts you owe us under our
		
agreement with you;
(f)
make arrangements with or enforce the obligations of any current or former tenant or occupier of the
		property;
(g)
		
(h)

take action to surrender or terminate any tenancy or to get possession of all or part of the property
and grant new leases of the property;
vary the terms of any lease or other agreement relating to the property; or

(i)
sell the property. We will sell it for the best price we can reasonably get within a reasonable
		timeframe.
16.2

At any time (not just when any of the things in condition 12 (When we can ask you to pay everything you owe
immediately) above happen), we, as your attorney or under our other legal powers, can:
(a)

employ and pay agents to carry out work on our behalf;

(b)
instruct anyone who has documents, records or accounting information about the property (including
		
ownership of the property), the mortgage or our agreement with you to give us those documents,
		
records or accounting information;
(c)

take action to keep the property in good repair and condition;

(d)

take action to meet any laws or regulations in relation to the property;

(e)

take steps to remedy any defect with the mortgage deed which means it is not binding;

(f)

sign forms or documents required for the property;

(g)
		
		
		

transfer any share or membership right in any management company or residents’ association or
society or similar of which you are a member and which is connected to the property; use any rights
you may have as a member; or ask for the cancellation and reissue of any certificate of share of
membership you have in any such organisation;

(h)
do anything else reasonably required to do with the property to ensure the property will continue to
		provide good security for the loan, the mortgage or our agreement with you; or
(i)
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do anything else you have to do under our agreement or any related security.
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17.

OUR RIGHT TO TRANSFER OUR RIGHTS UNDER OUR AGREEMENT
WITH YOU AND THE MORTGAGE

17.1

We can transfer or otherwise dispose of any or all of our rights under our agreement with you to someone
else at any time.

17.2

If we do not transfer our right to set the interest rate and fees, we do not have to you about the transfer of
any other rights. If we do transfer our right to set the interest rate and fees we have to tell you about the
transfer and we will tell you who will set the interest rate and fees going forward.

17.3

If we transfer our rights under our agreement with you we will make sure the person we transfer them to to
takes on the same responsibilities towards you as under our agreement with you. Your rights and
responsibilities will be the same as under our agreement with you.

17.4

If we transfer our rights under our agreement with you to someone else you agree that:

		
(a)
your existing and future responsibilities to us under our agreement with you will become
		responsibilities to the person we transfer the agreement to;
(b)
		

our existing and future rights under our agreement with you will be replaced by the same rights of the
person we transfer the agreement to; and

(c)
		

references to our name or “we”, “us”, and “our” in our agreement with you will each mean the person
we transfer the agreement to.

17.5

You agree that we can pass on any information or documents relating to our agreement with you to any
person we are discussing transferring our agreement with you to or to any person we transfer our rights
under our agreement with you to.

GENERAL
18.

CHANGING OUR AGREEMENT WITH YOU

18.1

We tell you how and when we can change the amount of your monthly payments, the interest rate you pay,
and fees you have to pay under our agreement with you elsewhere in these conditions.

18.2

We can change any other aspect of our agreement with you if we reasonably think the change will be as
favourable or more favourable to you. We can also make changes to any other aspect of our agreement with
you for the following reasons:

(a)
		

to comply with a change in any applicable laws or regulations or how applicable laws or regulations
are applied or interpreted;

(b)
		

if we introduce a new service or facility or we improve an existing service or facility in connection with
our agreement with you;

(c)
		

if we need to change the way we run your account as a result of changes in the banking or financial
system; or

(d)
		

to enable us to harmonise, in a reasonable manner, how we manage your agreement with us
following any acquisition or transfer of mortgages or any takeover or merger with another provider.

We will give you at least one month’s written notice before we make such a change.
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19.

COMMUNICATING WITH YOU

19.1

We can contact you using the most recent email address, postal address or phone number you have given
us. You must tell us if your contact details change.

19.2

Telephone calls with you may be monitored and recorded so we can comply with our regulatory obligations,
check instructions you give us, train our staff and for quality monitoring purposes.

19.3

We will communicate with you in English.

19.4

Where we say we will tell you before we do something or give you notice of something we will do so in
writing, for example by sending you an email or a letter. In a notice we may tell you we will do something, for
example make a change to these conditions, or that you must do something by a future date. Where we do
not specify a future date then the date the notice takes effect will be:

(a)
		
(b)

the second working day after the date on the notice unless it is to an address outside the United
Kingdom in which case it will be from the seventh working day after we post it; or
the day we email you.

20.

JOINT MORTGAGE

20.1

If more than one of you is named on the mortgage deed as borrowers the mortgage is a joint mortgage and
the terms of our agreement with you apply to all of you.

20.2

You are jointly and severally liable. This means you are each individually responsible for keeping the terms of
our agreement with you, for example making sure monthly payments are made, and we can take action
against one or all of you if you do not keep to the terms of our agreement with you.

20.3

You agree we will only need to send information to do with our agreement with you to one of you (you
must tell us who this will be) and we will do this unless we are required by law or regulation to send the
information to everyone who is named on the mortgage deed.

20.4

Any of you can give us instructions to do with our agreement with you independently of the other
borrower(s) and we do not need to check with the other borrower(s) before acting on those instructions
but we may choose to do so.

21.

OTHER CONDITIONS

21.1

If we choose not to enforce all or part of our agreement with you or we delay enforcing it this does not mean
we cannot enforce it at a later date.

21.2

If we cannot enforce part of our agreement with you that will not affect our right to enforce any other part of
it.

21.3

We will not be liable to you for any of the following if we are unable to provide any service or fulfil any
obligation under our agreement with you:

(a)
Any business losses or costs you suffer (such as loss of business, loss of goodwill, loss of
		
opportunity or loss of profit) in any circumstances; or
(b)

any loss to you we could not have reasonably anticipated.

Nothing in our agreement with you will stop us being liable if we act fraudulently, negligently or we are at fault and the law
does not permit us to limit or exclude liability.
21.4
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If we get a court order against you to force you to pay us what you owe under our agreement with you, you
will continue to pay interest on the amount you owe at the interest rate which applied to your loan before the
court order.
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21.5
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You agree to tell us promptly if:
(a)

your circumstances change and you are no longer able to afford the loan;

(b)

you stop living in the property; or

(c)

we have previously agreed you do not have to live in the property and you change your home address.

21.6

You agree to sign any document we need in order to safeguard the mortgage or our other security or to
protect our interests in the property and you agree to pay the reasonable costs for any such documents to
be prepared and registered.

21.7

Our agreement with you is in English and is governed by the law of Scotland. The law of Scotland is the basis
for the establishment of relations with you before our agreement with you is entered into. We and you
agree that the Scottish courts will have exclusive jurisdiction in relation to any claims or disputes arising out
of or in connection with your agreement with us.

22.

COMPLAINTS

22.1

If you have a complaint about your loan or the standard of service we provide you, please contact us to let
us know in the first instance.

22.2

We are required to use the Financial Ombudsman Service to resolve disputes. Therefore, if you remain
unhappy with our response to your complaint, you can write to the Financial Ombudsman Service at
Exchange Tower, London, E14 9SR. Alternatively, you can phone them on 0800 023 4567. Further helpful
information can be obtained from visiting the Financial Ombudsman Service website at www.financialombudsman.org.uk
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Please call us on 0333 3003 100 if you would like to request a copy of these
mortgage conditions in larger print or audio.
New Street and New Street Mortgages are trading names of Kensington Mortgage Company Limited. Registered in England & Wales: Company No. 03049877. Registered address: Ascot House, Maidenhead Office Park,
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